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1. PURPOSE AND AUTHORITY OF THE PRELITIGATION SECTION.

The Prelitigation Section of the Division of Occupational and Professional Licensing, hereinafter referred to as the "Section", is established in accordance with Sections 12 through 16 of the Utah Health Care Malpractice Act, hereinafter referred to as the "Act", located in Title 78, Chapter 14,  Utah Code Ann. (1953), as amended, and implementing rules located in Title R156, Chapter 78A, Utah Administrative Code (1995).

The Section's duties and responsibilities are to provide medical malpractice prelitigation hearing panels when properly requested by a party initiating a medical malpractice action.

The Section's duties and responsibilities are part of a comprehensive scheme set forth in the Act.  The purpose of the scheme is to address the soaring number of suits and claims for damages and amount of judgments and settlements arising from health care, which causes increased insurance premiums and claims, which translates into increased health care cost, both through the health care providers passing the cost of premiums to the patient, and through the provider's practicing defensive medicine, because the provider views a patient as a potential adversary in a lawsuit.  It also may have the effect of 

discouraging certain providers from continuing to provide services, because of the high cost and possible unavailability of malpractice insurance.

The primary purpose of medical malpractice prelitigation review requirement, hereinafter referred to as the "Program", is to expedite early evaluation and settlement of claims.        

2. PURPOSE OF POLICIES AND PROCEDURES.

The purpose of these Policies and Procedures is to clearly identify the Section's authority, purpose, organization, process, and standard of performance expected of all personnel.

Each person employed within the Section shall read and understand these Policies and Procedures and shall be held to conformance therewith.  A condition of continued employment with the Division is conformance with these Policies and Procedures as a minimum.

3. ORGANIZATION OF THE SECTION.

The Section shall be under the direct supervision of one person designated as the "Prelitigation Coordinator".  The Prelitigation Coordinator reports to and is directly accountable to the Legal Counsel for the Division who in turn reports to and is directly accountable to the Director of the Division.

4. PERSONAL CONDUCT.

Because the Program is a condition precedent to commencing litigation to achieve the purposes of the Act, it is imperative that Section personnel conduct themselves in a profession manner  at all times while observing the following minimum standard: 

4. Confidentiality.

Personnel shall not provide any information to the public or the media regarding a request for prelitigation panel review.

4. Process.

Personnel shall follow the process set forth in these Policies and Procedures unless a deviation is approved by the Prelitigation Coordinator.  All deviations approved by the Prelitigation Coordinator shall be justified by a prompt Memorandum to the Legal Counsel.

5. PROCESS.

5. Timeliness.

Processing times for the process set forth herein shall be in accordance with Performance Plans for Section personnel.    

5. Jurisdiction.

A Request for Prelitigation Panel Review, hereinafter referred to as "Request", vests jurisdiction in the Section over the Request.  The Request is preceded by the filing of a Notice of Intent, hereinafter referred to as "Notice", upon the proposed defendant.  No action shall be taken by the Section in conjunction with the prelitigation panel review process until it receives a Request.  The recommended form for Notices and Requests is the current version of the approved forms entitled "Request for Prelitigation Panel Review" and "Notice of Intent," respectively.

5. Opening a Prelitigation File.

Upon receipt of a Request, the Section shall assign a case number to the Request, open a prelitigation file, and enter initial data into the Prelitigation Tracking System.

The case number shall consist of the letters "PR" followed by the year received, followed by the month received, followed by the chronological number of the case as it was received during a given month.  For example, the first case received in January 2001 would be PR-01-01-01.

The prelitigation file shall contain all filings, notices, correspondence, orders, etc., and shall be chronologically arranged.  The contents of the file shall be secured using two hole paper fasteners.  At the discretion of the Prelitigation Coordinator, a current version of the approved form entitled, "Prelitigation Checklist" may be included in each prelitigation file and shall be secured using a two hole paper fastener on the inside front cover of the file.

5. Prelitigation Checklist.

The Prelitigation Checklist, hereinafter referred to as the "Checklist,"  may be completed in all prelitigation files at the discretion of the Prelitigation Coordinator.  The purpose of the Checklist is to ensure complete, accurate, and timely processing of all Requests.  The Checklists may be subject to random periodic audit.
5. Initial Action.  

Initial action upon a Request shall consist of either promptly approving or denying the Request.

In accordance with Section 78-14-12(2), the criteria for approval are as follows:  (1) the Request must be filed within 60 days after the filing of a Notice of Intent, hereinafter referred to as "Notice"; (2) the Request must include a copy of the Notice; (3) the Request must be served upon all parties identified in the Notice and Request; and (4) payment of the filing fee of $60 (effective July 1, 2000 per S.B. 1, Annual Appropriations Act).  An additional requirement is implicit in the statutory scheme:  (5)  the proposed defendant must be a "health care provider" as defined in 78-14-3(11) and as broadly interpreted in Platts v. Parents Helping Parents, 327 Utah Adv Rep 35.

A Request that meets the described criteria shall be approved using the current version of the approved form entitled, "Approval of Request For Prelitigation Panel Review."  A copy of the current version of the approved form entitled, "A Notice of Availability for Hearing and Type of Health Care Provider Panelist(s) Requested," hereinafter referred to as "Notice of Availability," shall be sent as an attachment to the Approval.

A Request that does not meet the criteria described shall be denied using the current version of the approved form entitled "Denial of Request for Prelitigation Panel Review."    
5. Normal Scheduling Procedures.

The Section shall promptly schedule a prelitigation panel hearing after the filing of or the deadline for filing the Notice of Availability using the current version of the approved form entitled, "Notice of Hearing."

A party directed to file a Notice of Availability may be granted a filing extension upon a showing of good cause.  The extension shall be granted using the current version of the approved form entitled, "Action Upon Petitioner's Failure to Timely File Notice of Availability for Hearing Form."

A stale case which has not been timely scheduled for hearing shall be brought back into the described process by using the current version of the approved form entitled, "Notice of Action Required in Order to Schedule Prelitigation Hearing."  A current version of the approved form entitled, "Prelitigation Scheduling Questionnaire" shall be sent as an attachment to the Notice of Action Required in Order to Schedule Prelitigation Hearing. 

5. Motions for Continuances

A Motion for Continuance of Prelitigation Panel Review shall be promptly approved or denied based upon whether or not the requesting party has demonstrated that the Motion is supported by extraordinary circumstances as set forth in R156-78A-9(5).

A Motion for Continuance of Prelitigation Panel Review shall be approved using the current version of the approved form entitled, "Approval of Motion For Continuance of Prelitigation Panel Review."   A copy of the current version of the approved form entitled, "Notice of Availability for Rescheduled Hearing" shall be sent as an attachment to the Approval.  A Motion for Continuance of Prelitigation Panel Review shall be denied using the current version of the approved form entitled, "Denial of Motion for Continuance of Prelitigation Panel Review."

The Section shall promptly reschedule a prelitigation panel hearing after the filing of or the deadline for filing the Notice of Availability for Rescheduled Hearing.  A prelitigation panel hearing shall be rescheduled using the current version of the approved form entitled, "Notice of Reset Hearing."

5. Selection, Appointment and Training of Panelists.

5. Attorney Chairpersons.

The Section shall develop a pool of attorneys who are interested in serving as panel chairpersons.  The Section shall recruit new panel chairpersons through advertising in the Utah State Bar Journal and requiring interested attorneys to submit a letter of interest and a current resume.  In response to the advertisement and the requirements of Subsection 78-14-12(4)(a), the best qualified attorneys shall be selected for inclusion in the pool.  Before serving as a panel chairperson, attorneys so selected shall attend a prelitigation panel hearing along with a seasoned chairperson for training purposes.  A training seminar sponsored by the Section may be conducted in conjunction with the Division Meeting of the Boards.

Approximately once a month, the Section shall contact the members of the panel pool on a rotating basis to select panel chairmen by matching their schedules of availability with scheduled hearings for the following month.

Prior to each scheduled prelitigation panel hearing, the Section shall confirm panel chairperson selection and appointment as set forth herein in the Notice of Panel Selection Section.  

5. Lay Persons.

The Section shall develop a pool of lay persons who are interested in serving as lay panelists.  The Section shall recruit new lay persons by advertising informally through word of mouth and requiring interested persons to submit a letter of interest and a current resume.  In response to the advertisement and the requirements of Subsection 78-14-12(4)(c), the best qualified persons shall be selected for inclusion in the pool. Before serving as a lay person panelist, persons so selected shall attend a prelitigation panel hearing for training purposes.  A training seminar sponsored by the Section may be conducted in conjunction with the Division Meeting of the Boards.

Approximately once a month, the Section shall contact the members of the panel pool on a rotating basis to select lay person panelists by matching their schedules of availability with scheduled hearings for the following month.  

Prior to each scheduled prelitigation panel hearing, the Section shall confirm lay person panelist selection and appointment as set forth herein in the Notice of Panel Selection Section.  

5. Health Care Providers.

The Section shall maintain a list of health care providers who are practicing and knowledgeable in the various health care specialties.  The Section shall select required health care provider panelists from this list on a rotating basis.  The Section shall appoint the health care provider panelists using the current version of the approved form entitled "Appointment and Order to Serve as a Member of a Medical Liability Prelitigation Panel."  

5. Notice of Selection and Appointment of Panels.

The Section shall promptly notify the parties and panelists of the selection and appointment of a prelitigation panel and shall confirm the hearing date, time, and place, of the scheduled prelitigation panel hearing by using the current version of the approved form entitled, "Notice of Selection and Appointment of Prelitigation Panel."

5. Issuance of Subpoenas.

In accordance with Subsection 78-14-13(2) Upon request, the Section shall issue subpoenas for medical records directly related to a claim of medical liability related to a Request.  The section shall strictly adhere to the requirement that the request for subpoena be accompanied by either: (1) an affidavit 

prepared by the person requesting the subpoena attesting to the fact that the medical record subject to subpoena is believed to be directly related to the medical liability claim to which the subpoena is related; or, (2) a written release for the medical records signed by the individual who is the subject of the medical record or by that individual's guardian or conservator.  The recommended forms to be used in this process are the current versions of the forms entitled, "Request for Subpoena," "Affidavit," "Release of Medical Records", and "Subpoena," respectively. 
5. Prehearing Responsibilities.

Well in advance of each hearing, the Section shall prepare all necessary prelitigation hearing documents for inclusion in the prelitigation file.  These documents shall include current versions of the approved forms entitled, "Oath," "Payment Request Form," and "Notification of Panel Opinion," 

On a weekly basis, the Section shall provide the Front Desk and the Switchboard with a schedule of prelitigation hearings. The Prelitigation Assistant shall contact the health care providers named in the Notices of Panel Selection three weeks in advance of the scheduled hearings to confirm their selection and appointment.   

On the day of hearings, the Section shall open the assigned room(s), ensure the room(s) is/are clean, properly arranged, and that the air conditioning or heating is functioning properly in the room(s).

5. Hearing Responsibilities.

When the panel chairman arrives to conduct a prelitigation hearing, the Section shall: (1) provide the chairman with the prelitigation file; (2) provide brief instructions about completing the hearing documents; (3) ensure the chairman has a copy of Title 78, Chapter 14, and Title R156 Chapter 78A; (4) ensure the chairman understands he is required to submit a supplemental opinion no later than 30 days following the conclusion of the hearing; and (5) answer any questions posed by the chairman and determine whether the chairman needs any additional support from the Section in conducting the hearing.  Section personnel may, with approval of the parties and the panel chairman attend a hearing as an observer in order to enable the Section to continually improve the Program.   

5. Post Hearing Responsibilities.

Following each prelitigation panel hearing the Section shall complete the following actions:  (1) ensure the chairman returns the complete prelitigation file;  (2) ensure the chairman has completed or caused to be completed all necessary hearing documents; (3) ensure that the chairman has returned to the parties if requested, or has destroyed if not requested, all evidence, documents, and exhibits presented at the hearing, or that if they will be used in preparing the Supplemental Opinion, this will be done following the issuance of the Opinion;  (4) notify the chairman if he or she fails to timely submit the  Supplemental Opinion; (5) prepare a current version of the approved form entitled, "Certificate of Compliance" for the Legal Counsel’s signature; (6) prepare a current version of the approved form entitled, "Referral of Meritorious Prelitigation Finding," (7) issue the Notification of Panel Opinion, Supplemental Opinion, and Certificate of Compliance; (8) batch the Payment Request Form for processing; (9) enter final data on the Prelitigation Tracking System; and (9) close the prelitigation file.

6. Approved Forms.


Approved forms shall be maintained in the f:\home\dopl\ appbank\prelit\ read-only directory.


Proposed revisions to approved forms or additional proposed forms shall be drafted by the Prelitigation Coordinator, screened with the Legal Counsel, and finally, submitted for approval and assignment of a forms number to the Forms Review Committee via a cover letter.  An electronic copy of proposed revisions shall be filed in the f:\home\dopl\profapps\prelit\ directory.

7. Reports.

The Prelitigation Coordinator shall compile a weekly Status Report tracking the status of all open Requests.  The report shall list all open Requests and indicate, at a minimum, the date and nature of the last action taken, and the date and nature of the next action required.

The Prelitigation Coordinator shall compile a monthly Activity Report containing the number of Requests filed during the month, the total number of Requests pending, the number of Notices of Hearing issued during the month, the number of Notices of Rescheduled Hearing issued during the month, the total number of Requests scheduled for hearing, the number of hearings conducted during the month, the average processing time from receipt of Requests to initial action on the Requests, the average processing time from receipt of Notices or deadlines for the Notices, whichever is earlier, to issuance of Notices of Hearing or Notices of Rescheduled Hearing, and the average processing time from receipt of Supplemental Opinions to issuance of Opinions and Certificates of Compliance.

The Prelitigation Coordinator shall maintain year-to-date Closed Report. 

8. Staff Meetings.

The Section shall have a staff meeting whenever necessary to coordinate the activities of the Section.  The agenda for the meetings shall include coordination matters affecting the of Section, training, review of required reports, development of policies and procedures, etc. 

9. Prelitigation Task Force.

If necessary, the Section shall reassemble a Prelitigation Task Force, hereinafter referred to as the "Task Force", to ensure that it receives advice and comment from the medical malpractice legal community.  The Task Force shall be composed of ten members nominated by the community and approved by the Director of the Division as follow:  three attorneys who represent petitioners, three attorneys who represent respondents, three attorneys who serve as prelitigation panel chairmen, and one lay person.

The term of appointment shall be indefinite.  If a vacancy in the Task Force occurs, the Director of the Division shall appoint a replacement from nominations submitted by the Task Force.    

The Task Force shall meet as needed.  A quorum shall consist of either a majority of the Task Force or a lesser number provided it consists of a  representative of each category of attorney.  The Task Force shall elect a chairman.

The Task Force shall serve voluntarily, without pay.  The meetings shall be scheduled, where possible, during the lunch hour time frame with lunch provided at the expense of the Section, to encourage attendance, and to minimize disruption to the practices of the Task Force members.

The Task Force shall advise the Section regarding the Program, including prescribing, adopting, and enforcing rules and policies and procedures to administer the Program, sponsoring panel member training seminars, pursuing legislative initiatives, etc.  No member of the Task Force shall be permitted to use the Task Force to pursue a personal agenda. 
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DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING


CHECKLIST FOR PROCESSING REQUESTS FOR PRELITIGATION PANEL REVIEW

AGENCY USE ONLY


CASE NO.                                     
Hearing Date:                                           


Room Number:                      
1.
Petitioner(s):
                                                                                                                                              



        

2.
Respondent(s):
Name



Type of Panelist 
 Name of Panelist                    Date

                                                                      Required


    Selected
3.
[  ]
Written Request Received













              Date:                          

4.
[  ]
File Opened and Initial Data Entered on Prelitigation Tracking System
              Date:                         
5.
[  ]
Initial Action Taken















        Date:                         
[  ]
Denied

[  ]
Approved   


6.
Notice of Availability for Hearing Form Filing Deadline






       Date:                         

   


       [  ]
Received
















       Date:                         


              [  ]Not Received
7.
Notice of Hearing Issued














       Date:                         

8.
Notice of Rescheduled Hearing Issued










             Date:                         
  
9.
Panelists Appointed
[  ]
Chairman


          Name:                                                         
       Date:                         

[  ]
Public Member
                Name:                                                       
             Date:                         
[  ]
Health Care Provider(s)     Note:  See # 2 above.

10.
Notice of Panel Selection Sent                                                 



                   Date:                         
11.
Prehearing File Review 

         Name:
                                                        
       Date:                         

12.
Oath, Payment Request, and Notification of Panel Opinion Forms Prepared
             Date:                          

13.
Supplemental Opinion 

[  ]
Due from Panel Chairman










              Date:                         
[  ]
Received from Panel Chairman           







              Date:                         
[  ] Typing Support Required and Completed




              Date:                         
14.
Bureau of Investigations Screening Form for Meritorious Findings Prepared
              Date:                         
15.
Affidavit of Compliance Issued












        Date:                           

16.
Supplemental Opinion and Affidavit Mailed to Parties   





              Date:                         

17.
Final Data entered in Prelitigation Tracking System







       Date:                           

18.
File Purged and Closed














              Date:                          







DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)


-vs-
 DENIAL OF REQUEST FOR

 PRELITIGATION HEARING

                   Respondent(s),


_____________________________________________
The Division of Occupational and Professional Licensing ("Division") hereby denies the Petitioner's Request for Prelitigation Panel Review ("Request") filed with the Division on         for the reasons set forth herein.  The denial restarts the running of the applicable statute of limitations until an appropriate Request is filed with the Division.  An appropriate Request tolls the statute of limitations until 60 days following the Division's issuance of an opinion by the Prelitigation panel.

The Division finds that the Request is defective for the reason(s) selected below:

[  ]      Failure to enclose Prelitigation filing fee of $60 as per S.B. 1, Appropriations Act, effective July 1, 2000.

[  ]      Dentists are exempt from the Prelitigation process pursuant to Utah Code Annotated '' 78-14-12(1)(a) (1994 Cum. Supp.)

[  ]
The Request was not filed with the Division within 60 days of the Notice of Intent to Commence Action  ("Notice") as required by Utah Code Annotated '' 78-14-12(2)(a) (1994 Cum. Supp.).

[  ]
The Request was not mailed to all health care providers named in the Notice and Request as required by Utah Code Annotated '' 78-14-12(2)(b) (1994 Cum. Supp.).

[  ]
The Request did not have a certificate of service attached as required by the Utah Administrative Code, Prelitigation Panel Review Rules,  ''  R156-67A-7(3).  A "cc" to the respondent does not satisfy that requirement.

[  ]
A copy of the Notice of Intent was not included with the Request as required by '' 78-14-12(2)(b) (1994 Cum. Supp.)

Dated this            day of      , 2001.

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the __________ day of  , 2001, a true and correct copy of the foregoing DENIAL OF REQUEST FOR PRELITIGATION PANEL REVIEW was sent first class mail, postage prepaid, to the following:

______________________________

Judy E. Peterson

Prelitigation 

DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
 Case No. PR 

-vs-
 APPROVAL OF REQUEST FOR

 PRELITIGATION HEARING

                   Respondent(s),


_____________________________________________
     The Division of Occupational and Professional Licensing ("Division") hereby approves the Petitioner's Request for Prelitigation Panel Review ("Request") filed with the Division on  for the reasons set forth herein.  The Request tolls the applicable statute of limitations until 60 days after the Division issues the opinion of the prelitigation panel.

     The Division finds that the Request was filed with the Division together with a copy of the Notice of Intent to Commence Action ("Notice") within 60 days of the Notice, and was mailed to all health care providers named in the Notice and Request as required by Utah Code Annotated '' 78-14-12(2) (1994 Cum. Supp.).  

     Counsel for Respondent(s), if any, is directed to file a Notice of Appearance of Counsel no later than .

     Counsel for Petitioner is directed to contact all parties named in this matter to identify the type of health care providers required on the panel and to establish a minimum of two acceptable dates for the hearing.  The dates must be no earlier than 45 days from their submission to the Division.  Counsel for Petitioner is directed to file the dates with the Division, using the attached Notice of Availability for Hearing and Type of Health Care Provider Panelist(s) Requested form, no later than     .  The Division will select one of the two dates and issue a Notice of Hearing within 5 days after Petitioner files the Notice of Availability for Hearing.

     If Petitioner fails to file the Notice of Availability for Hearing and Type of Health Care Provider Panelist(s) Requested form as required, an opposing counsel or a party represented pro se who desires to provide input to the Division concerning the hearing date, may contact the remaining parties and complete and file the form no later than five days after the date Petitioner was required to file the form.  The proposed hearing dates must be no earlier than 45 days from their submission to the Division. 
     If a Notice of Availability for Hearing and Type of Health Care Provider Panelist(s) form is not filed as set forth, the Division will immediately issue a Notice of Hearing without further input from the parties.  Hearing dates scheduled in this manner will normally be at least 60 days after the issuance of the Notice of Hearing.   Once a hearing is scheduled, the hearing will only be continued upon a showing of extraordinary circumstances as set forth in Utah Administrative Code, Subsection R156-78A-9(5).  Within a reasonable time after the hearing, the Panel Opinion and Certificate of Compliance will be sent to all parties by first class mail with a certificate of mailing. 

Dated this            day of  , 2001.

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the                      day of                               , 2001, a true and correct copy of the foregoing APPROVAL OF REQUEST FOR PRELITIGATION PANEL REVIEW and NOTICE OF AVAILABILITY FOR HEARING AND TYPE OF HEALTH CARE PANELIST(S) REQUESTED were sent first class mail, postage prepaid, to the following:

PETITIONER OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

RESPONDENT OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

ET AL

Judy Peterson

Prelitigation Secretary
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DIVISION OF OCCUPATIONAL

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


NOTICE OF AVAILABILITY FOR HEARING


AND TYPE OF HEALTH CARE PROVIDER PANELIST(S) REQUESTED
Case Name:
(Petitioner) 

       vs.

(Respondent) 

Case No.: 







Dates Available for Hearing (Must be at least 45 days after the filing of this Notice) 
1st Choice  

     
2nd Choice  

Types of Health Care Provider Panelists Requested (Must be in accordance with ''78-14-12(4)(b))
         Name of Respondent                                         Specialty                                
         Name of Respondent                                         Specialty                                
         Name of Respondent                                         Specialty                                
I                                         , Counsel for                                or                                

Pro Se, being first duly  sworn, declare under penalty of perjury that, except where contact has been waived,  I have contacted all parties or counsel for the parties in the above named matter and they have agreed to appear for a prelitigation hearing on either of the two dates listed above and agree with the type of panelist(s) requested. The dates will be held available for five working days from the date this Notice is filed.

Title:











Date

SUBSCRIBED AND SWORN to before me this 

 day of


, 20

NOTARY PUBLIC



DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
   Case No. PR 
                   

ACTION UPON PETITIONER'S

-v-
FAILURE TO TIMELY FILE  

NOTICE OF AVAILABILITY

FOR HEARING FORM

                   Respondent(s),


_____________________________________________
The Division of Occupational and Professional Licensing ("Division") hereby takes the following action upon Petitioner's failure to timely file the Notice of Availability for Hearing and Type of Health Care Provider Panelist Requested form which was due on or before           .  This action is not intended to establish a policy of such action in future Requests for Prelitigation Review.

The Division will extend the time for Petitioner to file the referenced form until           .  If Respondent(s) are not contacted by Petitioner by said date and desire to provide input concerning the hearing date, Respondents may contact one another and return the form on or before                  .  The proposed hearing dates indicated on the form must be no earlier than 45 days from their submission to the Division.
Dated this ________ day of       , 2001.

______________________________

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the _____ day of      , 2001, a true and correct copy of the foregoing ACTION UPON FAILURE TO TIMELY RETURN NOTICE OF AVAILABILITY FOR HEARING FORM was sent first class mail, postage prepaid, to the following:

_____________________________________

Judy Peterson

Division of Occupational &

Professional Licensing, Prelitigation

DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
   Case No. PR                   

ACTION UPON RESPONDENT'S

-v-
FAILURE TO TIMELY

APPOINT COUNSEL

                   Respondent(s),


_____________________________________________
The Division of Occupational and Professional Licensing ("Division") hereby takes the following action upon Respondent's failure to timely appoint counsel which was due on or before       .  This action is not intended to establish a policy of such action in future Requests for Prelitigation Review.

The Division will extend the time for Respondent to appoint counsel until         .  If no counsel has appeared for Respondent(s), Petitioner may set the matter for hearing without input from the Respondent(s).   The Notice of Availability form must be submitted on or before           .  The proposed hearing dates indicated on the form must be no earlier than 45 days from their submission to the Division.
Once established, the hearing date will not be rescheduled upon the request of a party, unless the request establishes that the party qualifies for a continuance under Subsection R156-78A-9(5).  

Dated this ________ day of   , 2001.

______________________________

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the _____ day of        , 2001, a true and correct copy of the foregoing ACTION UPON RESPONDENT'S FAILURE TO TIMELY APPOINT COUNSEL was sent first class mail, postage prepaid, to the following:

_____________________________________

Judy Peterson

Division of Occupational &

Professional Licensing, Prelitigation

DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
Case No. PR                   

NOTICE OF ACTION REQUIRED

-v-
IN ORDER TO SCHEDULE

PRELITIGATION HEARING

                   Respondent(s),


_____________________________________________

The Division of Occupational and Professional Licensing ("Division") hereby notifies Petitioner that action is required in order to schedule the prelitigation hearing in the above referenced case.  The last action reflected in our file on this case was           where           .

In order to expedite appropriate action in this matter, please respond to the attached questionnaire and file it with the Division with service upon all parties of record no later than          .  If the case needs to be scheduled for hearing, please complete and return the attached Notice of Availability for Hearing and Type of Health Care Panelist form (Notice) together with the questionnaire.

Upon receipt of the Notice, the Division will promptly set the case for hearing.  Once set, the hearing will not be rescheduled upon the request of either party, unless the party establishes that it qualifies for a continuance under Subsection R156-78A-9(5).   

If you do not return the attached questionnaire, the case will be dismissed. 
Dated this                 day of  , 2001.



______________________________

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the _____ day of  , 2001, a true and correct copy of the foregoing NOTICE OF ACTION REQUIRED IN ORDER TO SCHEDULE PRELITIGATION HEARING was sent first class mail, postage prepaid, to the following:



________________________________

Judy Peterson

Prelitigation


DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING


PRELITIGATION SCHEDULING QUESTIONNAIRE

CASE NO.                                     
I have reviewed the Request for Prelitigation Panel Review in the above referenced case and hereby advise the Division as follows:
1.
[  ]
The case is unresolved and should be scheduled for prelitigation panel hearing.  A Notice of Availability for Hearing and Type of Health Care Panelist Requested is attached.
2.
[  ]
The case is unresolved but the request is hereby withdrawn.
3.
[  ]
The case has been resolved and the request should be dismissed.
4.
[  ]
The Division's records are incomplete or incorrect and should be updated as follows:

6.
[  ]
Comments and observations:
Petitioner or Petitioner's Counsel








      
                      Date



DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
 Case No. PR
                   

-vs-
          NOTICE OF

 PRELITIGATION HEARING

                   Respondent(s),


_____________________________________________
The Division of Occupational & Professional Licensing to the Above-Named Parties: 
Notice is hereby given that a hearing has been set in the above-entitled matter as follows:

DATE OF HEARING: 
 

TIME:


LOCATION:
Division of Occupational & Professional Licensing

Heber M. Wells Building

160 East 300 South, 4th Floor

Salt Lake City, UT 84114-6741

The parties will receive a Notice of Composition of Panel under separate cover. 

Dated this ________ day of  , 2001.

_____________________________

Adele Bancroft

Prelitigation Coordinator


_____________________________________________

Given the informal nature of the Hearing, the provisions of Utah Code Annotated '78-14-15 as to the inadmissibility of evidence offered in any subsequent court action, and the large number of requests for prelitigation hearings filed with the Division, following rules will apply:

1.
No more than two hours will be allocated to conduct the Hearing.

2.
It is the responsibility of all respondents to notify their respective insurance carriers regarding the Hearing.

3.
If counsel is retained by the respondent(s), it is the duty of counsel to notify the Division.

4.
Subpoenas requested by a party must be presented to the Division Director in proper form for issuance before being served by the requesting party.

5.
Only health care specialties that are named as Respondents will have representation on the panel.  Any other specialties requested will not be honored.


CERTIFICATE OF MAILING
I hereby certify that on the                      day of                               , 2001, a true and correct copy of the foregoing NOTICE OF HEARING was sent first class mail, postage prepaid, to the following:

PETITIONER OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

RESPONDENT OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

ET AL

                                                                   







Judy Peterson

Prelitigation Secretary

John Doe, Esq.

John Doe & Associates

Attorneys for Petitioner

#### South @@@@ East

City, State  12345

Telephone:  (000) 000-0000


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


OF THE DEPARTMENT OF COMMERCE


OF THE STATE OF UTAH

(PETITIONER(S)),



: 
     MOTION FOR CONTINUANCE

           Petitioner(s)


:
       OF PRELITIGATION PANEL

   




:
              REVIEW HEARING

 -vs-





:
        
           

:


(RESPONDENT(S)),



:
     CASE NO. PR 01-XX-XXX

           Respondent(s)


:

Pursuant to the provisions of Utah administrative code  ''R156-78A-9(5) ,(May 16, 1997),  Petitioner, Aaa Bbbbb, by and through her attorneys, EEEE, FFFF & GGGG, hereby requests that the above referenced case be continued.

Petitioner's motion for continuance is supported by the attached Affidavit of Counsel In Support of Motion for Continuance.

Dated this                     day of                               , 2001.

_________________________

John Doe

John Doe & Associates

ATTORNEY FOR THE PETITIONER


AFFIDAVIT OF SERVICE

STATE OF UTAH

)

:ss

COUNTY OF SALT LAKE )

                              ,  being first duly sworn, says that she is employed by the law firm EEEE, FFFF and GGGG, Attorneys for the claimant herein; that she served the attached Motion for Continuance of Prelitigation Panel Hearing and Affidavit in Support of Motion for Continuance of Prelitigation Panel Hearing by placing a true and correct copy thereof in an envelope addressed to the following:

Xxxx Y. Zzzz, 

Respondent's Counsel

0000 SOUTH 1111 EAST

CITY. STATE 123345

and depositing the same, sealed with first class postage prepaid thereon, certified, return receipt requested, in the United States mail at City, State on the                       day of                               , 2001.
___________________________________

SUBSCRIBED AND SWORN TO before me this ______ day of _______________, 20_____.

[SEAL]



___________________________________

NOTARY PUBLIC

Residing at:_____________________

My Commission Expires:

________________________




DOPL-FM-PRELIT-012 REV 7/01/01
DIVISION OF OCCUPATIONAL 

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, P.O. Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


OF THE DEPARTMENT OF COMMERCE


OF THE STATE OF UTAH

(PETITIONER(S)),



: 
     DENIAL OF MOTION FOR

           Petitioner(s)


:
          CONTINUANCE OF    

   




:
       PRELITIGATION PANEL

 -vs-





:
        
        REVIEW   

:


(RESPONDENT(S)),



:
     CASE NO. PR 01-XX-XXX

           Respondent(s)


:

The Division of Occupational and Professional Licensing  ("Division") hereby denies

                                                  's Motion for Continuance of Prelitigation Panel Review filed with the Division on (date) for the reasons set forth herein.

The Division finds that                                          has failed to demonstrate that this Motion is supported by extraordinary circumstances as set forth in Utah Administrative Code, Subsection R156-78A-9(5).  In particular [Explanation].  

The prelitigation panel hearing scheduled for (date) will therefore proceed as scheduled.

Dated this                      day of                               , 2001.

                                                             







Adele Bancroft


Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the                      day of                               , 2001, a true and correct copy of the foregoing DENIAL OF MOTION FOR CONTINUANCE OF  PRELITIGATION PANEL REVIEW was sent first class mail, postage prepaid, to the following:

PETITIONER OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

RESPONDENT OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

ET AL

Judy Peterson

Prelitigation Secretary

DIVISION OF OCCUPATIONAL

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, P.O. Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


OF THE DEPARTMENT OF COMMERCE


OF THE STATE OF UTAH

(PETITIONER(S)),




: 
     APPROVAL OF MOTION FOR

           Petitioner(s)



:
             CONTINUANCE OF    

   





:
         PRELITIGATION PANEL

 -vs-






:
     
            REVIEW   

:


(RESPONDENT(S)),




:
     CASE NO. PR 01-XX-XXX

           Respondent(s)



:

The Division of Occupational and Professional Licensing ("Division") hereby  approves

                                        's Motion for Continuance of Prelitigation Panel Review filed with the Division on (date) for the reasons set forth herein.

The Division finds that                                                     has demonstrated that this Motion is supported by extraordinary circumstances  as set forth in Utah Administrative Code, Subsection R156-78A-9(5).  In particular [Explanation].  

Counsel for                                                    or                                                   , Pro Se, is directed to contact all parties named in this matter to establish a minimum of two acceptable continuation dates for the hearing.  The dates must be no earlier than 45 days from their submission to the Division.  The dates should be filed with the Division, using the attached Notice of Availability for Hearing form, no later than (date).

The Division will select one of the two dates and issue a Notice of Reset of Hearing within 5 days after Respondent files the Notice of Availability for Hearing.

If a Notice is not filed as set forth, an opposing counsel or a party represented pro se who desires to provide input to the Division concerning the hearing date, may contact the remaining parties and complete and file the form no later than five days after the date the form was initially required to be filed.  The proposed hearing dates must be no earlier than 45 days from their submission to the Division.  
If a Notice of Availability for Hearing and Type of Health Care Provider Panelist(s) form is not filed as set forth, the Division will immediately issue a Notice of Reset Hearing without further input from the parties.  Hearing dates scheduled in this manner will normally be at least 30 days after the issuance of the Notice of Hearing.     

The reset hearing will only be continued upon a showing of extraordinary circumstances as set forth in Subsection R156-78A-9(5) of the Utah Administrative Code.

Within a reasonable time after the hearing, the Panel Opinion and Certificate of Compliance will be sent to all parties by first class mail with a certificate of mailing. 

Dated this                      day of                               , 2001

                                                                   







Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the                      day of                               , 2001, a true and correct copy of the foregoing APPROVAL OF MOTION FOR CONTINUANCE OF  PRELITIGATION PANEL REVIEW was sent first class mail, postage prepaid, to the following:

PETITIONER OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

RESPONDENT OR COUNSEL

FIRM NAME

ADDRESS

STATE, ZIP

ET AL

Judy Peterson

Prelitigation Secretary
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DIVISION OF OCCUPATIONAL

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, P.O. Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


NOTICE OF AVAILABILITY FOR RESCHEDULED HEARING
Case   Name:
(Petitioner) 

vs.

(Respondent) 

Case   No.: 







Dates Available for Hearing (Must be at least 45 days after the filing of this Notice)
      1st Choice

      2nd Choice  

I                                                           , Counsel for                                                       or

                                                                    , Pro Se, being first duly sworn, declare under penalty of perjury that, except where contact has been waived,  I have contacted all parties or counsel for the parties in the above named matter and they have agreed to appear for a prelitigation hearing on either of the two dates listed above.  These two dates will be held available for five working days from the date of this Notice is  filed.

Title:










   Date

SU       SUBSCRIBED AND SWORN to before me this 

 day of


, 20

NOTARY PUBLIC

Residing in 

My Commission Expires:



DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


STATE OF UTAH


_____________________________________________

                   Petitioner(s)
  Case No. PR

-vs-
  NOTICE OF RESET

                   Respondent(s),


_____________________________________________
     Notice is hereby given that the prelitigation hearing in the above entitled matter, originally scheduled for           has been reset, and will be conducted as follows: 

DATE OF HEARING: 
 

TIME:


LOCATION:
Division of Occupational & Professional Licensing

Heber M. Wells Building

160 East 300 South, 4th Floor

Box 146741

Salt Lake City, UT 84114-6741
Dated this ________ day of  , 2001.

___________________________________

Adele Bancroft

Prelitigation Coordinator


PROOF OF SERVICE
I hereby certify that I have this day served the foregoing NOTICE OF RESET on all parties of record in this proceeding by mailing a copy, routine, properly addressed, with postage prepaid to:

Dated at Salt Lake City, Utah, this _______ day of  , 2001.

DEPARTMENT OF COMMERCE

Division of Occupational &

 Professional Licensing

___________________________

Judy Peterson

Prelitigation

August 9, 2001







CERTIFIED MAIL

NAME AND ADDRESS 

SUBJECT:
Appointment and Order to Serve as a Member of a Medical Liability Prelitigation Panel

Dear Dr. LAST NAME OF DOCTOR:

Greetings from the Division of Occupational and Professional Licensing.   In accordance with Utah Code Ann.  ''78-14-12(5)(a), as adopted by the 1994 Legislature, you are hereby appointed and ordered to serve as the SPECIALTY member of the following prelitigation hearing panel:

Date:

DATE
Time:

TIME

Place:

HEBER WELLS BUILDING, 160 EAST 300 SOUTH, SALT LAKE CITY, UTAH

Case Number:
PR CASE NUMBER
Case Name:
CASE NAME
The law places upon all licensed health care providers as a condition of licensure, an obligation to participate at reasonable times, places, and intervals as a member of prelitigation panels.  MEDICAL RESIDENTS ARE EXEMPT FROM THIS PROCESS  (please contact the Division if this is your status).
You may not be excused from appearing and participating as a panel member unless you are able to document in writing that your participation would create an unreasonable burden or hardship upon you or that you are no longer practicing and knowledgeable in the required specialty.  You will be expected to approach your appointment in a neutral and objective fashion.  The panel should last no longer than two hours.

We recognize the importance of your patient schedule and the burden this appointment presents, but must take a firm stance that except in extraordinary circumstances, your patient schedule is not unique and can be arranged to accommodate this appointment.  We will make every attempt to spread this burden equitably among your peers in future cases.  Please contact this office within five days of the date of the letter if you will unable to attend this hearing.  The direct phone number is 530-6990.

Please be advised that failure to appear and participate as a panel member when so ordered and not excused for cause, constitutes unprofessional conduct and is a basis for disciplinary action against your license.
I have enclosed a Medical Liability Prelitigation Panel Fact Sheet that summarizes the prelitigation panel process, discusses your privileges and responsibilities as a panel member, and identifies points of contact.  Copies of the Medical Malpractice Act and the Rules of Procedure for Prelitigation Review of Medical Malpractice Claims are available and will be mailed or faxed to you upon your request.

Thank you in advance for participating in the prelitigation process.  

Sincerely,

Adele Bancroft

Prelitigation Coordinator

DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
 Case No. PR

-vs-
 NOTICE OF SELECTION

 OF PROVIDER PANELISTS

                   Respondent(s),


_____________________________________________
In accordance with UTAH CODE ANN. Subsection 78-14-11(4) (1994 Cum. Supp.), the Division of Occupational and Professional Licensing ("Division") hereby notifies all parties of the selection and appointment of the following member(s) of the Prelitigation Panel in the above captioned case scheduled for           , 2001 at        .       

Health Care Provider(s):


Specialty:



Objections if any to the selection and appointment of the Prelitigation Panel in this case must be raised with the Division within 5 days of this notice.

Dated this ________ day of     , 2001.

Adele Bancroft

Prelitigation Coordinator


CERTIFICATE OF MAILING
I hereby certify that on the __________ day of      , 2001, a true and correct copy of the foregoing NOTICE OF SELECTION OF PRELITIGATION PANEL was sent first class mail, postage prepaid, to the following:

_______________________________

Judy E. Peterson

Prelitigation


SAMPLE SUBPOENA

NAME OF ATTORNEY

1234 EAST 5678 SOUTH

SALT LAKE CITY, UT  84121

PHONE:  456-7890


BEFORE THE DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH

-----------------------------------------------------------------------------------------------------------

JOHN DOE, 
)


)


Petitioner,
)
SUBPOENA DUCES TECUM

)

vs.
)


)

RICHARD ROE, M.D.
)


)

Respondent.
)
Case No. __________________




)

-----------------------------------------------------------------------------------------------------------

TO:
Richard Roe, M.D.

000 Medical Plaza

Anytown, U.S.A.  84100

RE:
John Doe

Date of Birth:  8/28/48

YOU ARE COMMANDED to produce at the offices of (Name), (Address), on or before (Date), a complete copy of your medical records, pertaining to the above-referenced individual who has requested the Division of Occupational and Professional Licensing, to conduct a prelitigation panel review of a claim of medical malpractice.  Attendance is not required if records are timely forwarded to the indicated address.

DATED this _________ day of ______________, 2000.

DEPARTMENT OF COMMERCE

By: 
_______________________________

W. Ray Walker, Legal Counsel

Division of Occupational & 

Professional Licensing


SAMPLE AFFIDAVIT

NAME OF ATTORNEY

1234 EAST 5678 SOUTH

SALT LAKE CITY, UT  84121

PHONE:  456-7890


BEFORE THE DIVISION OF OCCUPATIONAL AND PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH

-----------------------------------------------------------------------------------------------------------

JOHN DOE, 
)


)


Petitioner,
)
AFFIDAVIT OF COUNSEL IN

)
 SUPPORT OF REQUEST TO
vs.
)
    ISSUE SUBPOENAS

)

RICHARD ROE, M.D.
)


)

Respondent.
)
Case No. __________________




)

-----------------------------------------------------------------------------------------------------------

STATE OF UTAH

)

:
ss.

COUNTY OF SALT LAKE
)

I, (name), being first duly sworn under oath, state the following:

1.  The information contained in this Affidavit is true and is based upon my knowledge.

2.  I am an attorney duly licensed to practice in the State of Utah.

3.  I am counsel for (name), in the above-captioned matter.

4.  I hereby certify that the medical records being sought by way of the medical records subpoena which I am requesting be issued by the Division of Occupational & Professional Licensing for the following care providers: (name), (name), are believed by me to be directly related to the above-captioned medical liability claim.

DATED this _________ day of ______________, 2000.

(name of firm)

By: 
_______________________________

(attorney name)

Attorney for (name)

SUBSCRIBED AND SWORN TO before me this _____ day of _____, 2000.

____________________________

Notary Public

Residing in the State of Utah

DIVISION OF OCCUPATIONAL

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, P.O. Box 146741

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


OF THE DEPARTMENT OF COMMERCE


OF THE STATE OF UTAH

(PETITIONER(S)),



:         

           Petitioner(s)


:               PRELITIGATION    

   




:         PANEL MEMBER OATH      

 -vs-





:
    

    





:


(RESPONDENT(S)),



:         CASE NO. PR 01-XX-XXX

           Respondent(s)


:

In accordance with Utah Code Ann. Subsection 78-14-12(6) (1953 ,as amended), I  hereby affirm that, as a member of a prelitigation panel, I will discharge my responsibilities without bias towards any party.  I also affirm that, to the best of my knowledge, no conflict of interest exists as to any matter which will be entrusted to my consideration as a panel member. 

Dated this                      day of                               , 2001.

                                                                          







Name:
G Attorney Chairperson

G Lay Member 

G Health Care Provider

 
DEPARTMENT OF COMMERCE


PAYMENT REQUEST FORM

STATE OF UTAH, to:                                                                                                                              

Address:                                                                                                                                                 

Social Security Number or Taxpayer ID #:                                                                                                  
Form of Business (check one)

G  Proprietor

G  Corporation

G  Partnership

G  Other

To be charged to appropriations for the Department of Commerce, Division of Occupational & Professional Licensing   -   Prelitigation    -    ZDMPFD-1

DATE





DESCRIPTION



AMOUNT

//





PRELITIGATION PANEL MEMBER

Case PR-//

Panel Fee




$60.00

Mileage   //    @ .345

Parking




   5.00

TOTAL




$//

APPROVED FOR PAYMENT

By:                                                     
                                ,                 , 2001

Month     

 Day
Year

ORG. NO.   2120

STATE OF UTAH 

      )

                  )  ss.

COUNTY OF SALT LAKE 

I, the undersigned, being duly sworn, depose and say that the account mentioned in the annexed claim is true and correct, and that the amount claimed is legally due after allowing all just credits; that no part of same has been paid.

_______________________________________________

Signature


INFORMATION SHEET
The hearing will be held at:  Heber M. Wells Building, Division of Occupational & Professional Licensing, 160 East 300 South, Salt Lake City, UT.  The Division will post the room assignment on bulletin boards located on the first and fourth floor.  You may park in any of the parking lots surrounding the building or at any of the meters (please bring change).  The lot directly south of this building is probably the most convenient.  You will be responsible for the parking expense on the day of the hearing.  However, you will be reimbursed $60.00 for your participation in the panel and mileage at the rate of .345 cents per mile.  An additional $5.00 will be included in your reimbursement for the parking expense.


PRIMER ON UTAH MEDICAL MALPRACTICE LAW

FOR PRELITIGATION PANEL HEARINGS
This short primer is provided for the use of the panel members in preparing to hear prelitigation screening matters and as a reference during panel deliberations.  It is the task of a prelitigation screening panel to determine whether the petitioner's claims have merit or are non-meritorious.  To arrive at this decision, you must determine: (1) the applicable standard of care; (2) whether the respondent health care provider breached that standard of care in his/her treatment of the patient; (3) whether the breach was a "proximate cause" of the harm complained of; and (4) the amount of damages, if applicable.

A.
(1) "Standard of Care."
Generally speaking, the "standard of care" means the degree of learning, care, skill and treatment ordinarily possessed and exercised, under similar circumstances, by other qualified health care providers in the same field of practice as the respondent.  The standard of care along the Wasatch Front is the same as that practiced in other large metropolitan areas around the country.  Whether the standard of care is the same in more rural communities depends upon the particulars of the situation at issue, e.g. the availability of a specialist for referral or a particular piece of diagnostic equipment.  

(2) Breach.
After the panel has determined the appropriate standard of care, it must decide whether the respondent health care provider met that standard of care or "breached" the standard of care.  The medical specialist(s) on the panel should help the other panel members understand what the standard of care requires in the circumstances of a particular claim. 

(3) Proximate Cause.
An important issue in many cases is whether or not the injuries complained of resulted or were "proximately caused" by a breach of the standard of care.  Simply defined, the "proximate cause" of an injury is that cause which in an unbroken "chain of events" led to the harm.  It is the cause, without which, an injury would not have occurred.  

Care which is sub-standard does not always cause harm.  For example, although a diagnosis of cancer may not have been made in a case, it may not be medical malpractice if at the time the patient was seeing the care provider, it was already so advanced that a timely diagnosis would not have changed the outcome.  Similarly, it may not be medical malpractice if the petitioner's injury is an unavoidable or natural consequence of the patient's condition or the treatment received. 

B.  Concurrent Causes and Patient Negligence.
There may be more than one "proximate cause" of the same injury.  If the panel determines that the negligence of two or more respondents proximately caused the injury of the petitioner, then these respondents must share liability for the resulting injury, in proportion to their individual negligence.

A patient has an affirmative duty to exercise reasonable care for his/her own health and safety.  The failure to exercise reasonable care is negligence.  A patient's failure to seek treatment, to follow a physician's reasonable instructions and to give an accurate medical history are examples of conduct that may be negligence in some circumstances.  If it is determined that the patient's negligence is equal to or greater than the negligence of the health care provider from whom recovery of damages is sought, the patient's claim for medical malpractice is barred in a court of law.  

C.  Res Ipsa Loquitur.
The literal meaning of the phrase "res ipsa loquitur" is "the thing speaks for itself." 
It is a doctrine which may arise in certain situations to ease the petitioner's ability to establish a particular claim of medical malpractice.  To make the doctrine applicable in a case, the petitioner must establish that:  (1) the event or treatment in question is commonly known and does not usually occur in the absence of negligence; (2) the instrumentalities which could have caused the injury were within the exclusive control of the respondent(s) at the time in question; and (3) the patient did not participate in causing the injury.

D.  Expert Testimony.
In a prelitigation hearing, the proffer of a supporting expert opinion is not required to establish a meritorious claim.  However, supporting expert opinions may be proffered by the parties in verbal or written form in an effort to convince the panel members of the merit or lack of merit of the medical malpractice claim.  


The role of the medical specialist(s) on the panel includes helping the other panel members understand what the standard of care requires in the circumstances of the particular claim.  The medical panel members can also help evaluate whether the claimed damage resulted from a breach of the standard of care or if it was the natural consequence of the patient's condition or the treatment received.  It is important to remember, however, that it is the general standard of care which is relevant in reviewing respondent's care and the personal preference of the medical specialist on the panel is irrelevant and should not be a factor in the panel's decision.

E.  Informed Consent.
"Informed consent" means that the care provided by a health care provider is authorized by the patient after the patient has been fully informed of all material risks associated with a particular plan of treatment.  Utah law presumes that all care provided to a patient is authorized by the patient.  Therefore, a petitioner in a certain case may raise a separate claim against the respondent(s) for failure to obtain the patient's informed consent.  This is a claim based on certain statutory provisions and is distinct from an allegation of medical malpractice.  When this claim is raised, the panel chair will explain the elements of proof required by law to establish a valid claim for failure to obtain informed consent and the defenses which can be raised by the respondent health care provider.

F.  Confidentiality of Prelitigation Proceedings.
Panel members must remember at all times that the prelitigation proceedings are confidential and closed to the public.  Therefore, panel members must not discuss the proceedings with any third parties or disclose any information obtained during a hearing.





INFORMATION SHEET
The hearing will be held at:  Heber M. Wells Building, Division of Occupational & Professional Licensing, 160 East 300 South, Salt Lake City, UT.  The Division will post the room assignment on bulletin boards located on the first and fourth floor.  You may park in any of the parking lots surrounding the building or at any of the meters (please bring change).  The lot directly south of this building is probably the most convenient.  You will be responsible for the parking expense on the day of the hearing.  However, you will be reimbursed $60.00 for your participation in the panel and mileage at the rate of .345 cents per mile.  An additional $5.00 will be included in your reimbursement for the parking expense.


PRIMER ON UTAH MEDICAL MALPRACTICE LAW

FOR PRELITIGATION PANEL HEARINGS
This short primer is provided for the use of the panel chair in preparing to hear prelitigation screening matters and as a reference during panel deliberations.  It is the task of a prelitigation screening panel to determine whether the petitioner's claims have merit or are non-meritorious.  To arrive at this decision, you must determine: (1) the applicable standard of care; (2) whether the respondent health care provider breached that standard of care in his/her treatment of the patient; (3) whether the breach was a "proximate cause" of the harm complained of; and (4) the amount of damages, if applicable.

A.
(1) Standard of Care.

Generally speaking, the "standard of care" means the degree of learning, care, skill and treatment ordinarily possessed and exercised, under similar circumstances, by other qualified health care providers in the same field of practice as the respondent.  The standard of care along the Wasatch Front is the same as that practiced in other large metropolitan areas around the country.  Whether the standard of care is the same in more rural communities depends upon the particulars of the situation at issue, e.g. the availability of a specialist for referral or a particular piece of diagnostic equipment.  

(2) Breach.

After the panel has determined the appropriate standard of care, it must decide whether the respondent health care provider met that standard of care or "breached" the standard of care.  The medical specialist(s) on the panel should help the other panel members understand what the standard of care requires in the circumstances of the particular claim. 

(3) Proximate Cause.

An important issue in many cases is whether or not the injuries complained of resulted or were "proximately caused" by a breach of the standard of care.  Simply defined, the "proximate cause" of an injury is that cause which in an unbroken "chain of events" led to the harm.  It is the cause, without which, an injury would not have occurred.  

Causation should always be evaluated by the panel since it is a separate question on the opinion form.  The cause of harm need not be proven with exactness.  It is not sufficient, however, that the medical care "might have" or "could have" resulted in harm to the petitioner.  The panel must be convinced to a "reasonable degree of medical probability" that a breach of the standard of care, either by act or omission, caused the injury of which the petitioner complains.

Care which is sub-standard does not always cause harm.  For example, although a diagnosis of cancer may not have been made in a case, it may not be medical malpractice if at the time the patient was seeing the care provider, it was already so advanced that a timely diagnosis would not have changed the outcome.   Similarly, it may not be medical malpractice if the petitioner's injury is an unavoidable or natural consequence of the patient's condition or the treatment received. 

B.  Concurrent Causes and Patient Negligence.

There may be more than one "proximate cause" of the same injury.  If the panel determines that the negligence of two or more respondents proximately caused the injury of the petitioner, then these respondents must share liability for the resulting injury, in proportion to their individual negligence.

A patient has an affirmative duty to exercise reasonable care for his/her own health and safety.  The failure to exercise reasonable care is negligence.  A patient's failure to seek treatment, to follow a physician's reasonable instructions and to give an accurate medical history are examples of conduct that may be negligence in some circumstances.  If it is determined that a patient's negligence is equal to or greater than the negligence of the health care provider from whom a recovery of damages is sought, the patient's claim for medical malpractice is barred in a court of law.  The respondent must establish that the patient was negligent and that such negligence was a proximate cause of the patient's injury.

C.  "Res Ipsa Loquitur".

The literal meaning of the phrase "res ipsa loquitur" is "the thing speaks for itself."  It is an evidentiary doctrine which is utilized in certain situations to ease the petitioner's ability to establish a particular claim of medical malpractice.  To make the doctrine applicable in a case, the petitioner must establish that:  (1) the event or treatment in question is commonly known and does not usually occur in the absence of negligence; (2) the instrumentalities which could have caused the injury were within the exclusive control of the respondent(s) at the time in question; and (3) the patient did not participate in causing the injury.  

When the proper evidentiary foundation is laid for application of the doctrine, it gives rise to an inference of negligence but does not require a finding of negligence or medical malpractice.  The respondent(s) must then demonstrate the possibility of an alternative, non-negligent cause for the claimed damage.  If the respondent demonstrates an alternative cause, then the inference created by the doctrine is merely one other factor to be considered in deciding whether or not the petitioner has demonstrated his/her claim of medical malpractice.

D.  Expert Testimony.

In a prelitigation hearing, the proffer of a supporting expert opinion is not required to establish a meritorious claim.  However, supporting expert opinions may be proffered by the parties in verbal or written form in an effort to convince the panel members of the merit or lack of merit of the medical malpractice claim.  Any expert opinion which is proffered should be shown to be "competent" before given any weight by the panel.  To be competent, the opinion must come from a medical specialist who either practices in the same specialty area as the respondent or demonstrates a sufficient awareness and knowledge of the scope and standards of practice of that specialty. 

The role of the medical specialist(s) on the panel includes helping the other panel members understand what the standard of care requires in the circumstances of the particular claim.  The medical panel members can also help evaluate whether the claimed damage resulted from a breach of the standard of care or if it was the natural consequence of the patient's condition or the treatment received.  It is important to remember, however, that it is the general standard of care which is relevant in reviewing respondent's care and the personal preference of the medical specialist on the panel is irrelevant and should not be a factor in the panel's decision.

E.  Informed Consent.

"Informed consent" means that the care provided by a health care provider is authorized by the patient after the patient has been fully informed of all material risks associated with a particular plan of treatment.  Utah law presumes that all care provided to a patient is authorized by the patient.  Therefore, a petitioner in a certain case may raise a separate claim against the respondent(s) for failure to obtain the patient's informed consent.  This is a claim based on certain statutory provisions and is distinct from an allegation of medical malpractice.

In order to demonstrate a valid claim for failure of a health care provider to obtain the patient's informed consent, the patient must demonstrate: (1) that a health care provider-patient relationship existed between the patient and care provider; (2) the provider rendered care to the patient; (3) the patient suffered injuries arising from the health care rendered; (4) the health care carried with it a substantial and significant risk of causing the patient serious harm; (5) the patient was not informed of the substantial and significant risk; (6) a reasonable, prudent person in the patient's position at the time the care was rendered would not have consented to the treatment after having been fully informed as to all facts relevant to the decision to give consent; and (7) the unauthorized part of the health care was the proximate cause of the personal injuries.

The following are defenses to a claim for failure to obtain informed consent:  (1) the risk of serious harm which the patient actually suffered was relatively minor; or (2) the risk of serious harm to the patient from the health care was commonly known to the public; or (3) the patient stated prior to receiving the care that he/she would accept the health care involved regardless of the risk or that he/she did not want to be informed of the matters regarding which he/she would be entitled to be informed; or (4) the care provider, after considering all of the attendant facts and circumstances, used reasonable discretion as to the manner and extent to which risks were disclosed, if the care provider reasonably believed that additional disclosures could be expected to have a substantial and adverse effect on the patient's condition; or (5) the patient or his/her representative executed a written consent which sets forth the nature and purpose of the intended health care, and which contains a statement that the patient accepts the risk of substantial and serious harm, if any, in hopes of obtaining desired beneficial results of health care and which acknowledges that the health care provider has explained the patient's condition and the proposed care in a satisfactory manner and that all questions about the care and its attendant risks have been answered in a manner satisfactory to the patient or his/her representative.  (This last defense does not apply if the patient lacked capacity to consent or shows by clear and convincing proof that the fraudulent misrepresentation or fraudulent omission to state material facts.

Those who can consent to health care are: (1) any parent, whether an adult or minor, for his/her minor child; (2) any married person for a spouse; (3) any guardian for his ward and any person standing in loco parentis (standing in place of a parent) for a minor; (4) any person 18 years of age or over for his/her parent who is unable by reason of physical or mental condition to provide such consent; (5) any patient 18 years of age or over; (6) any female regardless of age or marital status in connection with her pregnancy or childbirth; (7) in the absence of a parent, any adult for his/her minor brother or sister; and (8) in the absence of a parent, any grandparent for his/her minor grandchild.

F.  Damages.

In most panel hearings, the amount of the petitioner's damages will not be an issue unless the parties have made a request prior to the hearing that the panel evaluate damages.  In order to conserve hearing time, the panel may request that the petitioner make only brief or no mention of the elements of his/her damages, particularly if it appears from the allegations of the Notice of Intent that the injury alleged would certainly justify an award of damages if liability is established.

G.  Breach of Contract.

Occasionally, a petitioner may allege a breach of contract claim against a health care provider.  Regular contract law applies to these claims with one exception.  No liability may be imposed upon a health care provider on the basis of an alleged breach of guarantee, warranty, contract or assurance of result unless such is set forth in a writing signed by the health care provider or his agent.

H.  Confidentiality of Prelitigation Proceedings.

Panel members must remember at all times that the prelitigation proceedings are confidential and closed to the public.  Therefore, panel members must not discuss the proceedings with any third parties or disclose any information obtained during a hearing.


PRELITIGATION HEARINGS

ATTORNEY-CHAIRPERSON CHECK LIST
1.
Call the case:  "This hearing is in the matter of...."

2.
Ask who is appearing for the parties.

3.
Introduce self and panel members.  Ask if there are any objections to the composition of the panel.

4.
Explain duty and purpose of the panel: 

(a)
Parties are obligated by statute to attend and present their case.

(b)
Results of the panel decision are not binding upon the parties.  

(c)
A certificate of compliance will be issued no later than 45 days from the date of the hearing.

(d)
The panel will determine whether a petitioner's claims against a respondent are meritorious, and

(e)
If so, whether the conduct complained of resulted in harm to the petitioner.

(f)
If the parties have all stipulated that the panel should determine amount of damages, and the Division of Occupational & Professional Licensing has been so informed, then the panel can determine the amount of damages as well.

(g)
Prelitigation hearings are closed to the public. 

5.
Explain the informal nature of prelitigation hearings:

(a)
No record kept of the hearing.

(b)
Formal rules of evidence are not applicable.

(c)
Presentation of evidence will be as follows:

(1)
Petitioner;

(2)
Respondent; and

(3)
Petitioner, if you (the panel chairperson) decide to permit rebuttal evidence.



(d)
Evidence may be presented by proffer.

(e)
Evidence may also be presented by direct examination of witnesses.  There will be no cross-examination by the parties.

(f)
Panel members may ask questions of the parties at any time during the hearing.

(g)
Each hearing is scheduled for two hours.  The chairperson must set appropriate time limits for presentation of evidence by each party in order to complete the hearing within the two hours allotted.

(h)
The chairperson has the discretion to permit or deny petitioner the right to present rebuttal evidence.

6.
After all parties have made their presentations, ask any questions you may have, ask fellow panel members if they have any questions.
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7.
Thank the parties, wish them well, and dismiss them so that the panel may begin its deliberation.

8.
DELIBERATIONS:

Explain to fellow panel members that the petitioner must prove that there is a meritorious claim (meaning that there is a reasonable basis in fact and law that the standard of care has been breached and the petitioner has been injured thereby, such that the petitioner has a reasonable expectation of prevailing at trial).  This standard can be broken down into the following elements: 

(a)  DUTY.


(1) Determination of whether a health care provider-patient relationship existed. Once proven to exist, the relationship continues until the patient discharges the health care provider or the provider gives reasonable notice to the patient. 

(2) Determination of the standard of care applicable in a particular case.  (The standard of care expected of a physician is "that degree of skill and learning ordinarily possessed and exercised, under similar circumstances, by other practitioners in the same field of practice.)

(b)  BREACH.

Determination of whether the health care provider breached the applicable standard of care.

(c)  CAUSATION.

Determination of whether the deviation from the applicable standard of care caused the petitioner's injuries.

(d)  DAMAGES.

If the parties have stipulated prior to the hearing that the damages issue may be determined by the panel, the panel must also determine the amount of damages suffered.

*At the end of the deliberations, remind the panel members that prelitigation hearings are confidential in nature and that they must not discuss the proceedings with any third parties or disclose any information obtained during a hearing.

**Make sure that the Ratification of Panel Member, the Oath forms, and the panel payment forms are filled out and signed by all panel members.  (The medical panel members often fail to fill in their social security numbers and address on the payment forms, or forget to sign the form.)

9.
OPINION.  

(a)
Make sure that all the relevant panel members have signed and initialed the document(s) entitled "Notification of Panel Opinion."  

(b)
Prepare a supplemental memorandum indicating the reasons for the panel's decision.  This is the most important part of the prelitigation process.  The comments of the panel are very helpful to the parties in evaluating their claim or defense.

DIVISION OF OCCUPATIONAL

AND PROFESSIONAL LICENSING

Heber M. Wells Building

160 East 300 South, P.O. Box 45805

Salt Lake City, Utah 84145-0805

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


OF THE DEPARTMENT OF COMMERCE


OF THE STATE OF UTAH

(PETITIONER(S)),



:         

           Petitioner(s)


:             NOTIFICATION

:         OF PANEL OPINION       

 -vs-





:
    

    





:


(RESPONDENT(S)),



:         CASE NO. PR 01-XX-XXX

           Respondent(s)


:

The above-entitled matter came on for hearing on the                      day of                          ,                     , before PANEL MEMBERS, prelitigation panel members all designated in that regard pursuant to section 78-14-12, Utah Code Ann. (1953), as amended, and the rules of procedure promulgated relative thereto.

As to the Respondent, the panel has determined that:

G
The Respondent breached the applicable standard of care.  The  Respondent's breach of the standard of care           did or            did not result in harm to Petitioner. 

G
The Respondent did not breach the applicable standard of care. 

Based upon the above, the panel finds the claim(s) set forth in the request for prelitigation review:

G  MERITORIOUS 

G  NON-MERITORIOUS.

Dated this                      day of                               , 2001.

NONMERITORIOUS
MERITORIOUS



NAME OF PANEL MEMBER

NAME OF PANEL MEMBER

DEPARTMENT OF COMMERCE

Heber M. Wells Building

160 East 300 South, Box 146741 

Salt Lake City, Utah 84114-6741

Telephone:  (801) 530-6990


BEFORE THE DIVISION OF OCCUPATIONAL & PROFESSIONAL LICENSING


DEPARTMENT OF COMMERCE, STATE OF UTAH


_____________________________________________

                   Petitioner(s)
   Case No. PR-

-v-
CERTIFICATE OF COMPLIANCE 

                   Respondent(s),


_____________________________________________

I, W. Ray Walker, Legal Counsel, Division of Occupational & Professional Licensing, Department of Commerce, hereby certify that all requirements set forth in '78-14-12, Utah Code Ann., 1953 as amended, have been satisfied regarding prelitigation review of the above-entitled matter.

Dated this _______ day of   , 2001.




_______________________________

W. Ray Walker

Legal Counsel

PROOF OF SERVICE
I hereby certify that I have this day served the foregoing CERTIFICATE OF COMPLIANCE on all parties of record in this proceeding by mailing a copy, regular mail, properly addressed, with postage prepaid to:

Dated at Salt Lake City, Utah, this ________ day of   , 2001.

DEPARTMENT OF COMMERCE

Division of Occupational &

 Professional Licensing

______________________________

Judy Peterson

Prelitigation

PAGE  

